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November 1763, a meeting of us. eroditors was held AL 
Glaſgow upon the ſixteenth of haz month. n | 
At this meeting, it appeared evident, Mat it would be moſt ae 
vantageous for the whole to follow joint eaſures. And a deed of 
concert was drawn up, and duly figned; by, at leaſt; four fifths 
of the, creditors, in point of value, by which they named the petit 
tioners as truſtees for the whole — N to convey to 
W 1 3110 ar? 


T HAT the ſaid James Dunlop * * fopped payment is 


& 
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By this deed, i it was likewiſe recommended to Mr Dunlop, to 

1 2 general conveyance of his whole eſtate to the petitioners as 

truſtees for the creditors. and, in conſequence of this recommenda - 

tion, a diſpoſition was accordingly granted to them by Mr Dun- 
lop upon the 17th of the ſame month, 

1 helper nets readiby agreed to accept the truſt} and they may, 


without vanity, affirm, that neither time nor labour has been ſpa- 
red in endeavouring to execute it to the utmoſt advantage ; and, 


had it not been for the different law-ſuits in which they have been 


involved with particular creditors who did not accede to the truſt- 
right, but choſe to follow ſeparate meaſures, large dividends might 
have been made long ago. 

AmonſſQÞerbers, the perſtioners have been engaged in a que- 
ſlion with Meſſrs Brown, Yule, and Co. merchants in Glaſgow ; 
the cauſe, and nature whereof, will appear to your Lordſhips from 
the following deduction. | | 

The now deceaſed David Hotchiſon merchant in Greenock 
had been employed by Mr Dunlop as his tobacco- agent at that 
place ; ; but had ben fiſraiſſed from. that employment ſome time 
Pr: 10110! Mr Dunlop's fatfure. He had, however, in that charac- 
tet, reteived cönſider Able ſum of money on Mr Dunlop' s account; 
and, in che courle of inveſtigation, i it turned out, that, of theſe ſums, 
he had applied to his own uſes near L. 500 Sterling. 

The petitioners, ſo ſoon as they got notice how matters ſtood 


with Mr Hutchiſon, ſent Mr Dunlop, and David Watſon, whom 


they had employed as a clerk, down to Greenock, in order to pro- 
vhrett flextlenient with hin. Nothing was, however, at that time, 
effected to ſeure payment of the money due by Hutchiſon. But 
the petitioners having received information in November 1764, of 


a private xtanfaction that was then going on between him and Jo- 


b -__ 


Ban Corthine- collector of the cuſtoms at Port-Glaſgow, whereby 
che collectar was to get an abſolute ſecufity over Hutchiſon's 
lings: of Little Batrurick, tor payment of debts due to him, they 
eee and, after adviſing with their agents, both 
in Glaſgow and Edinburgh, 1 were directed, by all means, to 
* obtain 


. 


obtain from Hutchiſon à bill, at one day's date, for the ſum due 
by him to Mr Dunlop, ſo as to enable them, if poſlible, to be on 
equal terms with Mr Corthine. 

With this view, Mr Hutchiſon was ſent for; and, though he 
could not be prevailed with to accept a bill to the petitioners, the 
truſtees for the creditors, he agreed to grant his acceptance to Mr 
Dunlop himſelf for L. 516: 8: 2, being the amount of the ſum due 
by him, payable one day after date; and, in ſecurity of this debt, 
he, at tlie ſame time, indorſed to Mr Dunlop a bill for L. 280, ac- 
cepted by William King merchant, and James King ſhipmaſter at 
Port-Glaſgow. 

This bill of L. 516:8: 2 is of the hand writing of David 
Watſon derk to the truſtees ; and, ſo ſoon as the petitioners got no- 
tice of its being accepted, they ordered it to be proteſted, and ſent 
to Alexander Gray writer to the ſignet, their doer at Fdinburgh, 
with direQions to take every proper ſtep, either for ſetting aſide | 
the tranſaction with Mr Corthin, or wee er a preference upon e- 
qual terms with him. | 
In conſequence of theſe directions, Mr Gray immediately raiſed 
horning and inhibition againſt Hutchiſon ; and, fo ſoon as the days 
of the charge expired, took out letters of caption againſt him, with 
a view to render him bankrupt, in terms of the act 1696, in order 
to defeat the partial preference en he had been n to 
give to Mr Corthine. N 

The manner in which this partial preference was intended to be 
created, was as follows : 

V pon the 6th-of Auguſt 1762. Mr Hutchiſon had granted a diſ- 
poſition of his lands of 1.ittle Batturick to Robert Donald mer- 
chant in Glaſgow, qualified by a back bond ot even date, whereby 
Mr Donald obliged | hinzſelf to denude of theſe lands in favour 
of Mr Hutchiſon. his heirs and aſſignees, on their making pay- 
went of certain ſums therein mentioned And, upon che 13th, of 
Cctober and 6th of November 1704, Mr Donald and Hutchiſon 
granted a joint diſpoſition of theſe lands to Mr Corthine, his heirs 


and diſponces, who was accordingly infeft upon the 27th ot the 
month 


<4) 
month of December following, in virtue of che precept of friline 


contained in that diſpoſition. 
The petitioner's doer having got full information with 2 to 


this tranſaction with Mr Corthine ; and having received the opi- 
nion of moit eminent counſel, that the diſpoſition to Mr Corthine 
would undoubtedly be voided, upon Hutchiſon's being rendered 
bankrupt in terms of the act 16 at any time within fixty days 
of the date of the infeftment taken upon that diſpoſition; he im- 
mediately applied to Mr Corthine's doer; and, after repreſenting 
to him, that the petitioners were reſolved to ſet aſide the ſaid diſ- 
poſition and infeftment as a partial preference, the conſequence 
whereof would be, that in the end, Mr Corthine might draw but 
a ſmall part of the debt, it was then agreed, that Mr Corthine 
ſhould communicate the benefit of the infeftment which he had 
taken upon the 27th of December, upon the diſpoſition from Hut- 
chiſon and Mr Donald, to Mr Dunlop, and the truſtees for his cre- 
ditors, in proportion to the debt due to them in conſequence 
of Hutchiſon's bill; and that, on the other hand, Mr Dunlop 
ſhould communicate to Mr Corthine the benefit of the L. 200 bill, 
accepted by William and James Kings, which had been indorſed to 
him by Hutchiſon. 
In conſequence of this agreement between the parties doers, a 
tripartite contract was entered into, of date the 21ſt of February 
and 2d July 1765, between the ſaid Joſiah Corthine, James Dun- 
Jop, and David Hutchiſon ; by which, after narrating the diſpo- 
ſition to Mr Corthine, and reciting ſeveral. debts due to him 
Hutchiſon, and mentioning that the bill of L. 5 6: 8: 2 due 
to Mr Dunlop by Hutchiſon, with certain diligences done thereon, 
had been conveyed by Mr Dunlop to Mr Corthine, the ſaid David 
Hutchiſon and James Dunlop concurred in aſſigning to Mr Cor- 
thine the foreſaid L. 200 bill accepted by William and James King; 
and, on the other hand, the ſaid Joſiah Corthine declared, that the 
Aaid lands of Little Batturrick, although abſotutely diſponed to him, 
were only to be conſidered as a ſecurity in his perſon for the whole 
of the debts mentioned in the ſaid tripartite contract. 


By 
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By this deed, Mr Corthine further became bound, in the event of 
David Hutchiſon's making payment againlt the term of Martinmas 
1765, of the whole debts therein mentioned, and of the expences 
that might be incurred, to reconvey to him the ſaid lands of Little 
Batturrick, together with the ſaid debt due by William and James 
King, and the ſecurity for the price of a houſe ſold by Hutchiſon 
at L. 103, which had likewiſe been conveyed to Mr Corthine ; bur, 
with this proviſion, that, in caſe the ſaid David Hutchiſon ſhould 
fail to redeem at- the ſaid term of Martinmas 1765, it ſhould 
be competent to Mr Corthine to ſell the whole ſubjects by public 
roup z and, in caſe no purchaſer ſhould appear either then, or by 
private ſale, within the term of twelve months from the date of the 
contract, at a price to be fixed by neutral perſons, Mr Corthine 
ſhould be allowed to hold the lands at ſuch a price as ſhould be 
put upon them by the ſheriffs-depute of Dumbarton and Renfrew. 
Mr Corthine likewiſe became bound by this contract, in the event 
of the lands not being redeemed by the ſaid David Hutchiſon, in 
the manner therein mentioned, to apply the price equally and pro- 
portionally betwixt himſelf and the ſaid James Dunlop, according 
to the debts due to them, and alſo to pay Mr Dunlop the like juſt 
and rateable proportion of the ſums that might be recovered from 


the ſaid William and James King, or from the price of the houſe 


which had been ſold by David Hutchiſon, as already mentioned. 

Although Mr Dunlop was the nominal party to this trauſaction; 
yet, in fact, he had no concern therein whatever. The whole was 
the operation of the petitioners acting for the behoof of the credi- 
tors in general, who were certainly intitled to uſe his name in any 
way they might judge molt advantageous to their management, 
Indeed, they would ſcarcely have thought it neceſſary to make him 
denude hin:felf in a formal manner in their favour, had he conti- 
nued in this country; but, as they f6und it expedient to ſend him 
out to America iu Auguſt 1765, it occurred to them, that it might 
be proper to take an aſſignation from him, to prevent any obſtacle 
on account of his being forth of the kingdom; which was accor- 


dingly executed upon the 14th of Auguſt 1765. 
B Meſſrs 
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Meſſrs Brown, Yule, and company, merchants in Glaſgow, being 
creditors to Mr Dunlop in their own right, and as truſtees for Mr 
James Corbet by two ſeveral bills, the one for L. 288:8:4, and 
the other for L. 250, both dated firſt Auguſt 1763, and payable ſix 
months after date, they did not think proper to accede to the truſt- 

right, and choſe rather to follow ſeparate meaſures. They accor- 
dingly uſed arreſtments upon the above grounds of debt, upon the 
4th of April 1765, in the hands of Mr Hutchiſon and Mr Cor- 
thine ; they likewiſe uled other arreſtments, upon the 16th of Oc- * 
tober 1766, in the hands of John Campbell writer in Glaſgow, and 
John Scha land · ſurveyor there, as commiſſioners for Mr Corthine, 
who, before that time, had gone to be collector of the cuſtoms at 
Hull, and alfo in the hands of James Graham writer in Glaſgow, 
who had purchaſed the ſaid lands of Little Batturrick ; and, upon 
the 17th-of the ſame month, 'they likewiſe executed a new arreſt- 
ment in the hands of Mr Corthine himſelf, at the market croſs of 
Edinburgh, pier and ſhore of Leith. % | 

Upon theſe arreſtments, Meſſrs Brown, Yule, and company 
brovght ſeveral proceſſes of forthcoming ; and, the whole having 
been remitted to the Lord Auchinleck Ordinary, the petitioners ap- 
' peared for the intereſt of Mr Dunlop's creditors in general, and con- 
tended, that they fell to be preferred; and the Lord Ordinary ha- 
ving appointed memorials to be given in, his Lordſhip was pleaſed, 
upon the 23d of December 1769, to pronounce the following inter- 
locutor: The Lord Ordinary having confidered the mutual me- 
'* morials, and the anſwers for Brown, Yule, and company, with 
_* the ſeveral writings referred to therein, repells the plea of prefe- 
' * rence inſiſted on by the truſtees of James Dunlop; and finds, 
that, as the truſt right was granted by Dunlop after he was be- 
come a notour bankrupt in terms of the act 1696, the truſtees 
have no right to compete with Brown, Yule, and company, the 
lawful creditors of Dunlop, anterior to the truſt right; finds, 
* That Brown, Yule, and company, in virtue of their arreſtments 
in the hands of David Hutchiſon, upon the 4th of April 1765, 
have habilely attached the ſum of L. 516: 8: 2 ſterling, contained 
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in Huchiſon's bill to Dunlop; and that, as they have gecovered 
* a decreet of forthcoming againſt the repreſentatives of David 
* Hutchiſon, who is now dead; they are intitled not only to put that 
* decreet to execution for recovery of payment of Dunloy's debt to 
* them our of the foreſaid L 516: and a fraction, which was due 
* by Hutchiſon to Mr Dunlop, but to attach habilcly any of Hut- 
© chiſon's eſfects, in whoſe hands ſoever they are; but finds the ar- 
* reſtment uſed by them in the hands of Mr Corthine, as debtor to 


Hutchiſon, upon the 10 day of May 1765, can carry nothing, 


in reſpect at that time Mr Corthine was not debtor to Hutchiſon, 


having had no intromiſſion with Hutchiſon's effects, though dif 
* poned to him; finds Brown, Yule, and company, ia virtue of 
their arreſtments in the hands of Mr Corthine as debtor to Dun- 
lop, upon the 4th of April 176 5,can take nothing, as Corthine was 
not at that time debtor to Dunlop; and that they can take no- 
* thing in virtue of their arreſtments in the hands of John Campbell, 
John Schaw, and James Graham, in reſpect none of theſe per- 
© ſons were debtors to Dunlop ; but finds, that they are intitled in 
virtue of their arreſtment in the hands of Mr Corthine, on the 
* 175th of October 1766, to call Mr Corthine to an account for the 
* intromiſſions he then had with Hutchiſon's effects, in conſequence 
of the contract between Hutchiſon, Corthine, and Dunlop; and 
* repells the objection to the arreſtments founded on Corthine's ha- 


ving. at the date of it, returned to England, in reſpect it was uſed 


* at pier and ſhore, and the ground of debt was in this part of the 
united kidgdohi; but Huds, That Mr Corthine is only bound to 


* accompt in terms ; of the contract entered into between him, Hut- 
chiſon, and Dunlop, in regard the effects conveyed to him came 


from Hutchiſon, who is not alledged to have been under any 


th. legal diſability to convey ; and appoints Mr'Corthine to give in 


* an accompt of charge and diſcharge againſt himſelf of his intro- 
* miſſions with the effects of Hutchifon conveyed. to him' for his 
* own behoof, and that of James Dunlop, and this 2 be done a2 


gaiaſt the ſecond ſederunt· day of jaduary firit.“, 
The 
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The petitioners preferred a repreſentation againſt this interlo- 

cutor, in ſo far as it found. that they had no right to compete with 

Brown, Yule, and Co.; and that Brown, Yule, and Co. had habilely 

attached, in virtue of their arreſtment in the hands of David Hut- 

chiſon, upon the fourth of April 1765, the ſum of L. 516: 8: 2, con- 

tained in the faid David Hutchiſon's bill co James Dunlop; and that 

they were intitled to put their decreet cf forthcoming againſl the 

ſaid David Hutchiſon to execution, for recovery of Dunlop's debt 

to them, out of that ſum, or out of any of Hutchiſon's other effects. 

And alſo, in ſo ſar as it found that they were entitled, in virtue of 

their arreſtinents uſed in the hands of Mr Corthine, upon the 17th f 

of October 1766, to call Mr Corthine to account for the intromiſ- 2 

ſions he then had had with Hutchiſon's e in conſequence of 9 

the tripartite contract. _ A 

Upon this repreſentation, the Lord Nu 5 the fol- *Y 

lowing delivezance of the 27th of January laſt: * The Lord Ordinary | 1 

having conſidered this, repreſentation, finds no ſufficient reaſon 1 

A © ſhown -for altering the interlocutor in the particulars herein re- 4 
* preſented againſt; and therefore adheres thereto, and reſuſes the 
« defire of the repreſentation. And to theſe interlocutors, bis Lord- 
ſhip again adhered, upon the 17th of Ine laſt, pen ne an- 


other repreſentation and anſwers. NF 

As Meſſrs Brown, 'Yule; and Co. had, in als —— to this hiſt 4 
repreſentation, made ſundry ſtrong alledgeances, both with regard to 1x 
the nature of the truſt-right, and,with 18gard to the conduct of the 4 


truſtees, which were abſolutely deſtituie gf. fguygation, | it became 
neceſlary to correct theſe miſtepreſentatione. The petitioners tuere- 
fore preferred another repreſentation, which was appointed to be 
anſwered; and, upon the 16th current, the Lord Ordinary pronoun- 
ced another interlocutor in the following | terms: Ihe Lord Ordi- 
* nary having again; conſidered this repreſentation, with the antwers, 
* adheres; to the former interlocutor, and refuſes the deſire of the 
s repreſentation z reſerving the conſideration of the queſtion, ſo ar 
* as concerns James Graham, from whom the purſuers were ſound in- 
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63) 
s titled to draw nothig by their arreſtments, in reſpect he had no 
« effects of Dunlop's in his hands, till Mr Graham ſhall depone, and 
it appear; whether he had effects of Dunloy's in his hand when the 


« arreſtment was uſed, or not.? 
The petitioners now beg leave to ſubmit their caſe to your Lord- 


ſhips; and they are hopeful, that, after conſidering the whole cir- 


cumſtances attending it, you will ſee cauſe for altering the interlocu- 
tors pronounced by the Lord — in fo far as they have been 
complained of. 

I ̃ he petitioners are ſenſible that, of late years, diſpoſitions granted 
by a bankrupt to truſtees, for the behoof of his creditors in general, 

have been much ci ied down; and that even the very truſt right in 
queſtion was diſregarded both by your Lordſhips and in the laſt re- 
ſort, in a competition between the petitioners and Meſſ. Alexander 
and Thomas Peter merchants in Glaſgow. But as the deciſion in that 
caſe cannot be pleaded on as a res judicata in the preſent ; aud as 
the diſpoſition by Mr Dunlop to the petitioners ſtands ſtill unredu- 
ced, and was even ſuſtained as a good title for the petitioners intro- 
mitting with Mr Dunlop's effects in America, in a late queſtion that 
depended between them and Meſſ. Peters, Bogle, and Marſhal, of 
Glaſgow, they hope to be forgiven for am W a few obſerva- 
tions upon the general point, 

The petitioners d6 not mean to eien that a perſon who is 
bankrupt ſhould have it in his power to convey his effects to truſ- 
tees of his own nomination; Such power might be productive of 
bad conſequences. - Neither do they mean to contend; that a diſ- 
poſition from! a bankrupr, even ro perſons named by his creditors, 
ſhould have the effect to deprive any one creditor of the benefit he 
has already acquired by the diligence of rhe law. But they mult 
own they are ſtill at a loſs to diſcover'a ſolid principle upon which 
it can be miaititzined, that a diſpoftion ommium bondrum, granted by 
® bankrupt,” not to perſons of his own choice, bur to truſtees named 
by a prear majority 6f his creditors, and by which no undue prefe- 
rence to any pltrticular ſet of creditors is effdedvoured to be intro- 
duced, ſhould be ſer aſide, fo far as to debar the truſtees acting un- 


der ſuch diſpoſition from competing with creditors who had done no 
C dili- 
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ditigence'at the time of its being granted, and are endeavouring, by 


diligence uſed poſterior to its date, to ſecure full payment to them- 
ſelves, to the prejudice of the other creditors Who acceded to it in 


the expectation that every one was to get a fair and juſt proportion 
. of the common dedbitors effects. Such, however, is the nature of the 
preſent truſt-righi :; nay further, it is an uncontrovertible ſact, that, 


at the time of its being executed by Mr Dunlop, neither Meſſ. 


Brown, Yule,: and company, nor any of the other non» ing Cre 
ditots, had parata executio whereby to render Mr Dunlop bankrupt 
in terms of the ſtatute 1696, within 60 days of its date; and that 


the only ſteps for rendering him bankrupt, in 2 were ta» 


ken by the petitioners themſelves, with a view to cut down certain 
partial preferences which he had been induced to give to particular 
perſons; and thereby increaſe. the fund of general. diſtribution. 
ell. Brown, Yule, and company, indeed, were pleaſed to al- 
ledge, that the very diligence upon which Mr Dunlop was rendered 
bankrupt, was done by the tann-work company of Glaſgow, who wert 
not then acceders, nor in any concert with the truſtees, though they 
have ſince acceded. But this, like many others of theſe gentlemens 
alledgeances, is altoget her deſtitute of foundation, A partner of that 
company was: preſent at the meeting of the 16th of November 763, 
and che grounds of debt due to the company were given up to the 
petitioners, for the purpoſe of uſing ultimate diligence againſt Mr 
Dunlop. Of this fact, if denied any longer, the petitioners are moſt | 
vw to undertake a proof, ſub pericu'o cauſe,  . - 

- Meff. Brown, Yule, and company, who ſhall hevcafeer- * called 
the Purſuers, were likewiſe pleaſed to alledge, that the truſt-right 
was by no means generally approved of; that many perſons to whom 


Mr Dunlop was indebted iu large ſums, amounting altogether to a- 


bout L. 15,000 ſterling, ſtood out againſt it, and proceeded in ſe- 
parate diligences ;. that the diſpoſition contained a very glaring par- 


tial preference in favour of a particular claſs of creditors, who, be- 


cauſe they were cantioners in a debt due by Mr Dunlop to the pu- 
"ny —— that _ had OT a hypothec, or. n right, 


over 
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dver the ather creditors; and that, in ſhort, this ſcheme of a truſt- 
right was hardly acquieſced in by any but Mr Dunlop s own friends 
and favourite creditors, 
This is, however, a moſt 65 en of the caſe. It 
has already been mentioned, that the truſtees were named by the 
acceding creditors, who had debts in their perſons to the amount of 
L. 45000. Sterling, and of whom many had it in their power to 
have excluded not only the purſuers, whoſe debts were not payable 
for ſome months thereafter, . but all the other creditors who have 
been following ſeparate. meaſures, none of whom were in readineſs to 
do diligence. ,, It is therefore abſurd to talk of its being acquieſced in 
only by Mr Dunlop's own friends and favourite creditors. On the 
contrary, his friends and favourites had taken too great care of 
themſelves, by obtaining partial preferences from him ſome time 
before the date of the truſt rig. And it was with the ſole view 
of ſetting aſide thoſe preferences, that the petitioners took meaſures 
For rendering him bankrupt. in terms of- the act 1696. Neither is it 
true, that it contained any clauſe to make way for a partial prefe · 
rence in favour of a particnlar claſs of creditors. The only pretence 
for making this alledgeance, is a clauſe, by which ic was provided, 
that the truſtees ſhould be obliged to apply the firſt and readieſt of 
the ſubjects chat might be recovered by them, for payment and ex- 
tinction of the bonds granted by Mr Dunlop and his co- obligants to 
the cron, for the duties of tobacco: imported by him at the ports 
of Greenock and Port - Glaſgow. But, in the firſt place, this ſup. 
poſed preference was not the deed of Mr Dunlop, but was expreſsly 
ſtipulated in the deed. of concert which. was executed by the credi- 
tors themſelves upon the 16th. of November „1763. In the next 
place, Mr Dunlop's co-obligants, to the crown had got ſrom the ex- 
chequer fiats for iſſuing writs of extent upon his effects, whereby an 
abſolute preference was ſecured in their, favour; and, with this aid in 
thar hands, they a ppeared at the meeting of Mr Dunlop's creditors 
upon the, 16th. of November, and ler them to underſtand what they, 
bad-in their power to do. lu ſuch a. ſituation, the creditors had not 
am alternative; they muſt either ſubmit to a proviſo in favour of 


thoſe: 


: tz) 3 


thoſe who had got i U je  prefetetice dm the'cautt dr "exchiec) aber, or 
the whole execatlon N the truſt tight muſt have bien'embarratſed and 
confounded by thoſe preferable creditors ma | the ſubjets of 
the truſt in virtue of the diligence of extent. 

The purſuers were Hike wife pleaſed,” in order to create a "prepoitut 
bon againſt the rruſt-tight} to alledge, that Mr Dunlop contitued 
to manage and tranſact many particulars of his buſineG without any 
intervention of the truſters; and; in particular, that he endeavoured 
to keep the tratfaction with Mr Corthine and Hatchiſvtra ſecret, both 
from his truſtees aud his other creditors. | But this alledpeaiice is al- 
fo perfectly void of foundation; which, if not known to the pur ſu⸗ 
ers themſelves, cannot fail to conſiſt with the knowledge of their 
agent in this cauſe, It has already been mentioned, that rhe whole 
of this tranſaQtion, rho? in Mr Dunlop's name, was 'cattied on by the 
petitioners, and by their agent at Edinburgh. And that Mr Dun- 
top did not act in thoſe affairs in a private manner, is tiot only plain 
from the deduction already given, bur muſt appear ſtill] more evident 
to your Lordlhips, from à circumſtance now ro be mentioned. Prior 
to Mr Dudlop's failure, Mr Winiam Wilſon writer to the ſignet, who 
is the purſuers agent iu this cauſe, was his ordinary doer, But, as ſobn 
as the truſt - diſpoſition was executed, Mr Gray, who was concerned 
for a number of the acoeding creditors, was appointed agent for the 
truſtees. And, alrho” Mt: Wilſon continued to act in matters where. 
in Mr Dunlop himſelf was perſonally intereſted, it was Mr Gray to 
hom the bill and proteſt were ſent, in order to raiſe inhibition ind 
caption againſt Hutchinſon ; and it was he alone who made the a- 
greement with Mr Corthine's agent, in conſequence of which the 
tripartite contract abdve mentloned was carried into execution. Nei- 
ther did Mr Dunlop ever interfere lu the management of any thing 
whatever, after the truſt-diſpoſition was granted, but under the or- 
ders and directions of the truſtees. It is well know, that, in all ca- 
fes of bankruptcy, where traſt-rights ate granted, and eſpecially Hen 
the trirſtebs have it not in their power to be fully acquzinted with 
the rranſaRtions of the bankropt, it becomes abſolutely neceſſary 

\ for 
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for them to have recourſe to his aid and aſſiſtance. In the preſent 
caſe, Mr Dunlop's tranſactions were ſo large and ſextended, his funds 
ſo widely diſperſed over different corners of the world, and the mat- 
ters to be ſettled ſo very various, that, without his own aſſiſtance, ir 
would have been totally impoſlible to extricate the truſt, or to do 


any thing for the benefit of the creditors. The truſtees did there- 


fore, with the ſpecial conſent of the creditors, employ him as a clerk 
or factor under them; and they have now the ſatisfaction to know, 
with certainty, that their ſending him out to America in that cha- 
rater was a meaſure the moſt beneficial to the creditors. But it 
is a groſs miſtepreſentation to alledge, that he was allowed to con- 
tinue to manage his own affairs, as has been ſet forth by the pur- 
ſuers. 5 | 

That an equal diſtribution of a bankrupt's effects amongſt his 
creditors in general, is not only moſt ſtrongly founded in equity, 
but alſo moſt expedient in a country where commerce is upon the 
growing band, and where foreign trade is ripening to maturity, mull 
be admitted by every perſon who will give the ſmalleſt attention to 
the ſubject. And that it was the object of the legiſlature of this 
kingdom, while trade was even ina mere ſtate of infancy, cannot be 
diſputed. The act 1621 was intended to preſerve this equality, by 
preventing bankrupts from defrauding their creditors, by convey- 
ances to conjunct or confident perſons, without a valuable conſide- 
ration, and reftraining partiality to favourite creditors to the pre- 
judice of thoſe who were in curſu diligentiae. This, however, was 
not found ſufficient to ſerve the end propoſed. Bankrupts had it 
ſtill in their power to execute conveyances of their eflects to favou- 
rite creditors, prior to diligence being uſed againſt them; but, as this 
was adverſe to the idea of an equal and impartial diſtribution, ſo it 
was remedied by the act 1696. Other expedients were likewiſe 
found for maintaining equality amongſt creditors. Originally, all 
appriſings were ranked according to their priority in point of 
time; but as this proved often a hardſhip upon abſent creditors, who, 
however vigilant, had it not in their power to uſe ſo carly diligence 


as thoſe who were at hand, it was removed by the act 1661 ; by 
D which 
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which all appriſings led within year and day of each other, or with- 
in year and day of the firſt appriſing made effectual by a charge a- 


gainſt the ſuperior, were brought in par: paſſu. A ſimilar remedy 
was likewiſe introduced by the act of ſederunt 28th February 1662 ; 


by which all the creditors of the deſunct, who did diligence with- 


in half a- year after his death, by citation of the executors and in- 
tromitters with his goods, or by obtaining themſelves confirmed exe- 
cutors creditors, or by citing any other executors-creditors con- 
firmed, were made pari paſſu preferable with thoſe who had uſed 
more timely diligence. 

The above inſtances clearly ſhow, that a fair and equal diſtribu- 
tion of a bankrupt's effects, entered ſtrongly into the ideas of the le- 
giſlature, even when it was leſs neceſſary than now, that the com- 
merce of the country, and of conſequence the intercourſe with fo. 
reigners, and perſons reſiding in different parts of the world, is fo 
greatly increaſed. It is true, indeed, that hitherto this equality has 
not been inforced by ſtatute in every event. Arreſt ments at the ſuit 
of every individual creditor are allowed whether the debtor is in a 
ſtate of bankruptcy or no; and other ſteps of diligence may be car- 
ried on. But what the petitioners endeavour to infer from what 
they have already faid upon this head, is, that, as an equal diſtri- 
bution has been guarded as much as poſlible in ſome caſes, a deed 
granted by a bankrupt, on purpoſe to carry that equal diſtribution 
into full execution, cannot be repugnant to the general ideas of the 
laws of this country, and muſt therefore be valid, unleſs it can be 
ſhewn to fall under the expreſs prohibition of a particular ſta» 
rute, 

That the truſt=deed in queſtion does not fall under the ſanction 
of the act 1621, the purſuers muſt of neceſſity admit. It was not 
granted to conjunct or confident perſons of the bankrupt, On the 
contrary, it was executed in favour of truſtees named by more than 
four-fifths of the creditors, both in number and value. It was not 
granted withour a true, juſt, and neceſſary cauſe; on the contrary, 
it was made for the juſt purpoſe of paying the debts that were due 
by the granter ; Neither can it be ſaid to have been granted in de- 

| fraud 


5 ( 15 

fraud of the more timely diligence of another creditor; becauſe none 
of thoſe who did not yoluntarily accede to it had done any diligence 
whatever, 

The only queſtion, therefore, in point of law, is, Whether it falls 
under the prohibition of the act 1696? And, when the words of that 
ſtatute are conſidered with any degree of attention, it appears to the 
petitioners, with all ſubmiſſion, impoſſible to maintain the affirma- 
tive. The words are, His Majeſty, with conſent of the eſtates of 
* parliament, declares all and whatever voluntar diſpoſitions, aſſig- 
© nations, or other deeds, which ſhall be found to be made and grant- 
ed, directly or indirectly, by the foreſaid dyvour or bankrupt, ei- 
© ther at or after his becoming bankrupt, or in the ſpace of ſixty 
days of before, in favour of auy of his creditors, either for His ſa- 
* tisfaCtion, or further ſecurity in preference of his other creditors, to 
* be void and null.“ The plain import of this clauſe is, that all 
deeds granted by a bankrupr, either to one creditor, or to one par- 
ticular ſer of creditors, in preference of the reſt, ſhall be void, But 
there are no words to found a prohibition to grant a deed in favour 
of the whole; for, as in doing ſo, he commits no injuſtice or parti- 
ality, but, on the contrary, puts them all upon an equal footing, it 
is abſolutely impoſſible to ſay, that a preference has thereby been cre- 
ated to any of thein to the prejudice of the others. 

The purſuers may perhaps appeal to ſome late deciſions, where par- 
ticular creditors who had uſed diligence, were preferred to truſtees 
acting for behoof of the whole in conſequence of a diſpoſition 
from the bankrupt. But the petitioners will take the liberty to ſay, 
that, except in the ſingle queſtion betwixt them and the Meſſrs Pe- 
ter, which ſhall be particularly conſidered in the ſequel, no inſtance 
is to be found where a fair truſt-deed granted by a bankrupt to tru- 
ſtees of the creditors own nomination, and clogged with no impro- 
per powers or conditions, was ſet aſide at the ſuit of creditors who 
had uſed no diligence prior to its date. 

The queſtion firſt occurred in the competition between the credi- 
tors of Mr David Watſon, and Muirhead of Linhouſe; 17th No- 
| vember 
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vember 1725. Watſon conveyed his eſtate in favour of his credi- 
tors, to be diſpoſed of. by them, or their. truſtee, . and the price to 
© be applied towards the payment of their debts equally and propor- 
* tionally, according to their ſeveral rights and diligences.” Muir- 
head did not accede, and uſed an arreſt ment in the hands of Wil- 
lam Violent, who owed the bankrupt 8oo0 merks. The diſpoſition 
to the creditors was dated the ad, and intimated to Violent upon 
the 3d May. Muirhead's arreſtment was uſed upon the 13th of 
the ſame month; and the court found, That a diſpoſition, ſimple, 
* unqualified, and compleated by a bankrupt in favour of his whole 
* creditors, was not- reducible _ the act * at the inſtance of 
© a poſterior arreſter.* 
The next caſe which occurred, is thus collected in the dictionary: 

A diſpoſition by a bankrupt to truſtees in favours of his whole 
« creditors was ſuſtained, notwithſtanding of prior charge of horn- 
ing; and the truſtees preferred to the charger July 1729 Com- 

© petition, Farquharſon and creditors of Cumming,” | 

This deciſion went further than the petitioners plea, and was not 

perhaps perfectly conſiſtent with the ſtatute 1621 ; and accordingly, 
when a ſimilar caſe came again to be tried, Mansfield againſt Brown 
and Stobo, a contrary judgment was pronounced 28th January 1735, 
But ſtill it may be founded on as an expreſs approbation of truſt- 
deeds, prior to the uſing, of diligence, and ſhews how ſtrongly the 
court was then inclined to preſerve an equality amongſt creditors in 
the diſtribution of a bankrupt's effects. 
The next two caſes that occurred are likewiſe collected in the fol- 
lowing wores: A bankrupt having granted a diſpoſit ion of his whole 
effects tu certain truſtees for the behoof of all his creditors, in a re- 
ouction of the ſame, upon the act 1696, the reaſons were, that the 
© bankrupt was diſabled from granting ſuch a right, though not di- 

© reftly in preference of one creditor to another; yet indirectly, by 
pur ing all upon an equal footing, the moſt remiſs with the vigilant. 
« 2do, The truſtces were of the hankrupt's own naming and his near- 
© eft relations; and theſe truſtees are inveſted with moſt unreaſonable 


powers; ſuch as, to * — or not at their pleaſure; to di- 
. vide 


( 17:) 
r yide the price of the eſſects among the creditors wichout being lia- 
ble to any check, they being impowered ſo to do as arbiters; and, 
jn that capacity to determine alſo the expences of management. 
It is alſo declared, that they ſhall not be made liable for omiſſions. 
Abd, laſtly, That there is a forſeiture upon the creditors who ſhould 
* quartel or impugu the right granted to theſe truſtees, or who 
+ ſhould uſe ſeparate diligences. The Lords found the reaſons of re- 
* duction relevant; and, at the ſame time, laid hold of this opportu- 
* niry to declare their ſentiments againſt all ſuch diſpoſitions in ge- 
*neral; and, in that view, cauſed inſert the following clauſe in their 
+ interlocutor: And further find, That no diſpoſition by a bankrupt 
© debtor can diſable creditors from doing diligence; fa July 1734. 
Snee and company: contra truſtees of Michael Anderſon. The 
like found, 3d February 1736, Earl of nnn contra ——_ 
« for the creditors of Blair. ec 
Theſe twoteaſes,” which, * the 5 ieh abe end + 
ſtated by the collector, appear to have been ſimiliar, differ moſt ma- 
terially from the preſent; as. powers were thereby given to tru · 
ſees of a bankrupt's own nomination, of very dangerous nature, 
and inconſiſtent with the view of a fair and impartial diſtribution df 
the whole effects amongſt creditors in general; whereas the preſent 
truſtees were not only named by the creditors themſelves, 'but were 
alſo ſubjected to have theit tranfactions inſpected by others, and were 
taken bound to execute the truſt for the uſe and behoof of the whole 
juſt and lawful creditors, eo the amount and extent of theit juſt and 
lawful debts. Indeed the forfeiring clauſe, and the appointing the 
- truſtees / arbiters bet wixt the ſeveral Trediross, and allowing them to 
- determine the expences of their management, were exextion of power 
which no debtor whatever dans have any . ta are to 
. himſelf, f. 

It is true, indeed, chat the aa of Suec, the court frems to 
have laid it down às a general rule. te be followed thereaſter,. that 
0. diſpoſition, by a bankrupt-debron;; ſnquld diſable his creditors ſrom 
doing diligence, - But, che petitioners will be allowed to obſerye, 

mat @ mere declaration of a court, which, does not apply to the pre- 
200¹ E ciſc- 
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eife gule under confideration ar the time, -Qannot be pleaded upon as 
&'tecifion.] It avould ferm that che apparent inexpedioncy of che 
.teed, vie under the immediate vie of the court, had - created 
aiprepoſſefſion aga inſt every diſpoſition by: a bankrupt in favour of 
Eis Eredirors; hñowever clear it may now appear, that ſuch diſpoſt- 
tions muſt-alwiſe be atteuiled with the greateſt advantages when: fair 
andbuneceptionhble. And ruingly a, diſſerunt judgment as pro- 
ndatesd the very next time the general point came to be tried, in 
ke eaſe o che erediters of Patrick and qumes Jackſon. Theſe bank. 
rupts eon eyed ſuch part vf cheir effects as had not formerly bon 
cursed off by diligener, to tłuſtet ſor behoof af their whole cro- 
Attors. Simpfor a. croditur, ho was not preſont at the meeting where 
the diſpoſition was executed, refuſed do acaode; · and, after the truſtoe 
Had fecovered part of the efſtits ſo conveyed, uſod an arreſt ment in 
his hands: But the court found, that this arreſt ment was not effectual 
agulnſt rhe truſt· iſpoſition, and aſſoilaied the truſtee, une 
tion of fortheaming which had been brought againſt him. 
It was alſo found, in the caſe of Andrew Stalker againſt Andrew 
A geh February : 1730, that where goods were pat into the 
hands of a! truftee to be fold and applied to ereditors, an arreſtment 
in the 1 the ſale of theſe goods, was altogether in- 
nal. 
— later deeilon ia 1764, Bliaberh. Moodie againſt 
the ereditors of Robert Strachan, | which may poſſibly be laid hold 


'of by the purſuers; but, when that cafe is looked into, it will ap- 


pear very different from the preſent. The truſt- diſpoſition was oxe- 
cuted only upon the 1th of Jane, and the roup' of Strachan's' fur- 
nirute, and other goods, which were fold by che truſtot; was nor ſi- 
nifhed till rhe #8th'efi rhat month; whereas Eliſabeth: Moodie had 
uſed an inhibition in the end of May, and had likewiſe &xecatdd 


letters of 2 Teveral days prlor to the idate of 
the truſt- right, ieh gave her the benefir of che hd 2621! f and, 


raltlio“ ſhe ſtopped: proeceding im farther ditigente for ,afow- days,” at 


«the particular deſtre of two gentlemen who came to her in Strachan's 
"Kite, and aſſured her thar--ſhe 3 have fall ſuriꝭfaction of her 
= ; debt, 


| C9) 
* Abt, ſhe went on to uſe arreſtments upon the 18th, 23d and 24th, 
and kad juſt reaſon to complain of the truſt· diſpoſition as a fraudu- 
dient deed guad ber, 'eſpecially after rhe meſſage ſent to her in Stra- 
chan's name, as already mentioned. The peritioners are alſo infor- 
med, that a partial preference was directly given in the diſpoſicion to 
two: particular <reditors ; and, on theſe accounts, it is am to 
hold that caſe as a precedent in the preſent queſtion. 

Such is the ſtite of the decifions of the court, ſo far as they are 
known to the petiriohers, down to rhe caſe betwixr them and the 
"Meſſrs Peter 6f Glügow; kid, from thence it appears evident, that, 
"U chen, no inſtance has occlirred, where a fair diſpokrion'by a bank- 

rupt in favour of his whole creditors has been fer aſide, either is 
falling under the ſtatute 1696, or as reducible at common law. 
The petitioners ſhall therefore now proceed to conſidur, whether the 
ſingle deciſion laſt mentioned ought to have the effect at once to o- 
verturn what was in former times underſtood to be the law of the 
land, and to put a ſtop for the future to a mode of doing equal and 
- impartial juſtice- ro creditors in general,. without which it cannot be 
- ſappoſed that the merchanis and waders pals 1 can expect 
any credit Whatever in foreign parts. 

 -The pętitionets do not ——— a n fon 
liter judicutarum may eſtabliſh the law of this country upon any one 
particular point. However repugnant ſuch deciſions may appear to 
principles, it is highly neceſſãry for the good of ſociety that they 

ſhould have that effect; but, from thenee it muſt neceſſarily follow, 

that à fingle decĩſion, in oppoſition to a number of others, can have 
no fuch operation, for this good reaſon, chat it is repugnant to the 
22 already eſtabliſhed by a courſe of precedents in 


— ## 


4 ebe your Lordſſi 1 be ſatisfied that every fair 
and ſimple conveyance by A on hay in favour of his whole credi- 
tors, or of truſtees recommended or proved of by them, has been 
* whey ea to be * e 0 thoſe who had done fo 
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diligence prior to. its ante; vou, ſurely, will not think yourſelves 
bound to depart from ſuch general practice, merely becauſe, in one 
particular caſe, a different rule has been followed ; and far leſs will 
you think youtſelves bound to adhere to that ſingle deciſion, if, uon 
a review of the principles of law ee queſtion, it enen, 
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1 to have been erroneous. _ 4 
It is true, that the igen i in the ok of Meſſts peter ſeems A 4 

| have obtained the ſanction of the houſe of Lords : Bur, if the pat 4 

tioners are not greatly miſinformed, the Judgment of that Right Ho- 4 y 


' nourable Houſe did-not proceed upon a conſideration of the general 
queſtion, but upon a particular point which was not inlifted « 29.18 


the debate before this court. 

The raſt-diſpoſition executed by Mr Dunlop, though ally grant- ö 

Y ed with a view to do all poſſible Juſtice to the creditors in general, 1 
without any partialiry whatever, contains a proviſo inthe follow- A 
"ing words: Providing always, as it is hereby expreſsly provided and 
| declared, That the ſaid truſtees, or their quorum, by their accep- 
* tance hereof,” are and ſhalt be obliged to apply the-firſt and readieſt 4 
of the faid fubjects ant eſtate chat may be recovered by them for 4 

* payment and ext inction of the bonds granted by me and my co- ob- 
© ſigants to the crown, for the daties of tobacco imported e 
the port of Greenock or Port Glaſgow, as the ſaĩd duties become 
due, which ſaid duties aro and ſhall, by expreſs, condition hercof,, be 
'+ pai! by and deducted by the ſaid truſtees out of the firſt and readieſt q 

_ » of their receipts or intromiſſions in the premiſſes.” 1 
The Meſſ. Peter did nov think it of any conſequence to found 
upon this clauſe, in the courſe of the proceedings before this court, 
becauſe they knew they would tmmediatly reecrive a moſt ſatis- 
factory anſwer, viz. that, prior to the executing the truſt· diſpo- 

| Grion, and Mr Dunlop bankruptcy, which was brought about 
bol ly by the diligence uſed by the. truſtees, flats for writs 
of extent had iſſued from the exchequer, that would have effectu- 
ally ſecured a preference to the crown upon the eommon deb- 
tors effects, to the amount of the whole duties due by him; and: 
that the proviſo was therefore iutroduced only to prevent embaraſs- 

| | ment 
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ment in the execution of the truſt, by theſe writs of extent being 


hy, 


carried into execution, 
Such being the caſe, the petitioners had no reaſon to o ſuſpect that 


the above proviſo would have been laid hold of in the laſt reſort; 
but it appears from the printed caſe, given in for the Mel, Peter, 
that they there founded upon it as eſtabliſhing a partial preference 
to a particular ſet of creditors, viz, thoſe who were co- obligants with 
Mr Dunlop, in the bonds which were granted to the crown for the 

duties of tobaccos imported by him. And the counſel for the peti- 
tioners (the appellants) never having been informed of the real mat- 
ter of fact, vz. that ſiats for writs of extent had iſſued, prior to the 
bankruptcy, and to the execution of the truſt-deed, and that of con- 
ſequence. no other partial preference had been eſtabliſhed by the a- 
bove clauſe, but what muſt of neceſſity. have taken place; they 
were unable to make, 4 proper anſwer ; and the petitioners had the 
misfortune to meet with a judgement upon a point, as to which full 
information had not been laid before the Houſe of Lords; whereas, if 
the real matter of fact had been properly explained, it is believed no 
ſuch judgement would have been pronounced. _ - 

The petitioners ſhall trouble your Lordſhips no longer on the ge- 
neral point. They are hopeful that, after what has been ſaid, you will 
be clearly of opinion that a ſair and abſolute diſpoſition, by a bank- 
rupt, in favour of his whole creditors, although it may not have the 
effect to take away the force of diligence uſed by any particular cre- 
- Gitor, prior to its date, yer ſtands clear of any ground of reduction, 
either upon the ſtatutes or common law, at the ſuit of a creditor 
who has done no diligence, prior to the time of its being granted. 
Bur, even ſuppoſing the petitioners to be miſtaken in their appre- 
henſions of the law on this head, they are hopeful to be able to ſa- 
tisfy your Lordſhips that there are other circumſtances attending 

the preſent caſe, which ought to prevent the purſuers from carrying 
any thing in conſequence of the arreſtments which have been uſed 

by them. * 
And, in the fir/t place, dls petitioners are adviſed, that whatever 
title the purſuers might have had. to compete with them, if the ar- 
| | F reſtments 
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reſtmen's had been uſed prior to the 21ſt of February 1765, when 


tke tripartite contract was ſigned by Hutchiſon and Corthine, no 
ꝛrreſtmea i jubſequent to that time could have any operation; be- 


cauſe ſrom that moment the debt due to Mr Duulop became herita- 


ble. The diſpoſition and infeſtinent, in Mr Corthine's perſon, were 
thereby communicated to that debt, and it then became a real bur- 
den upon the lands diſponed by Hutchiſon. It was therefore an he- 
ritable ſubject, to all intents and purpoſes, and of conſequence inca- 
pable of being attached by arreſtment, as much as if Dunlop himſelf, 
or the truſtees for his creditors, had been actually infeft in Hutchi- 
ſon's lands. It is by the tripartite contract alone, that the nature 
and extent of the right granted to Mr Corthine can be aſcertained ; 
and as that contract declares, that the lands, though abſolutely diſ- 
poned to him, were only to be conſidered as a ſecurity in his perſon 
for the debts therein mentioned, it muſt be admitted, that he ſtood 
infeft in theſe lands, in ſecurity of the debt im queſtion, 

The only anſwers made upon the part of the purſuers to this plea, 
were, Io, That it does not appear from any thing in proceſs chat 
Mr Corthine was ever infeft in the lands of little Batturick, upon 
the diſpoſition granted to him by Hutchiſon and Donald. 240, That 


the tripartite contract, by which alone the benefit of Mr Corthine's 


infeftment (if any ſuch exiſted) could be communicared, either to 
Mr Dunlop himſelf, or to the truſtees for his creditors, was not ſigned 
by Mr Dunlop till the ſecond day of July 1765; and that, of courſe, 
the debt due by Hutchiſon was not heritably fecured, when the pur- 
ſuers uſed their arreſtments in Mr Hutchiſon's hands, of the 4th of 
April 1765; and therefore was legally attached by that arreſtment. 
ztio, J hat although the tripartite contract had been compleated 
upon the 21ſt of February 1765, by being ſigned by Mr Dunlop, of 
that date, as well as by the other parties; yet, as that contract was a 
mere perſonal agreement, whereby Mr Corthine obliged hiamſclf to 
account to Mr Dunlop, proportionally for the produce of certain 


effects conveyed to him partly heritable, partly moveable, belonging 
to Hutchiſon the common debitor, Mr Dunlop's intereſt in that 
contract could be conſidered only as a mere perſonal intereſt, ſubject 


to 
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to the diligence of arreſtment, and fell of courſe to be carried by the 
purſuers arreſtments uſed in Mr Corthine's hands, And, laſtly, That 
as Mr Hutchiſon did not ceaſe to be debtor to Mr Dunlop, and ob- 
tained no diſcharge by the contract from him, the original grounds 
of debt ſtill remained, and were effectual againſt Hutchiſon the com- 


mon debtor ; and conſequently any creditor of Dunlop's was at liber- 


ty to arreſt in the hands of Hutchiſon, and thereby to affect the jus 
crediti in his hands, 


But to theſe anſwers the petitioners beg leave to reply, in the fit 
place, That although Mr Corthine's infeftment has not been pro- 
duced in proceſs ; yet he was de facto infeft as early as the 27th of 
December 1764, upoa the ex facie abſolute diſpoſition granted to him 
by Hutchiſon and Mr Donald, and the inſtrument of ſeifine was regi- 
ſlered in the general regiſter at Edinburgh, upon the 2gth day of 
the ſame month, where the purſuers may ſee it if they pleaſe. 

In the next place, the reaſon why Mr Dunlop did not fign the 
tripartite contract at the time when it. was ſigned by Mr Corthine 
and Mr Hutchiſon, was, that he was at that time in the Ifle of 
Man, where the petitioners the truſtees for his creditors had ſent 
him, in order to ſettle and fecure a conſiderable debt in that iſland, 
which was in danger of being loſt. Indeed, Mr Dunlop did not fo 
much as know, at that time, that Mr Corthine had been brought 
to terms. The bargain was concluded, and the contract ſettled by 
the petitioners agent, without the leaſt poſſibility of Mr Dunlop's 
taking any perſonal concern in it. The petitioners thought then» 
and think ſtill, that, being inveſted in all Mr Danlop's effects, they 
had a right to uſe his name in any tranſaction of this kind; nor 
would they have thought of taking any conveyance from him to his 
intereſt in the tripartite contract, had they not been ſending him out 
to America, where the ſituation of the truſt- eſtate required his pre- 
ſence for ſome years. This circumſtance, however, ſeems to be a 
matter of little or no conſequence; becauſe the only thing that Mr 
Dunlop did by the deed, was his aſſigning to Mr Corthine the be. 
ſore mentioned L. 200 bill accepted by William and james King, 
which, in fact, was previouſly put into Corthine's poſſeſſion. The 
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tranſaction, ſo ſar as it tended to give real ſecurity to Mr Dunlop 


for the debt due to him by Hutchiſon, and to render that debt he- 
ritable, was fully completed upon the 21ſt of February, when the deed 


was ſigned by Hutchiſon and Cörthine. From that moment, the 


debt due to Mr Dunlop became a burden upon the lands of Little 
Batturick ; and although that burden was held in truſt for Mr Dun- 
lop and his creditors by Mr Corthine, it was on the ſame footing 
with the debts due to Mr Corthine himſelf, which were undoubtedly 
hericably ſecured by his infefrment. That infeft ment was originally 
only meant to ſecure Mr Corthine's own debts ; but, the moment that 
he ſaw that the petitioners had it in their power to ſer aſide that ſe- 
curity, he agreed to communicate the benefit of it to them; and 
for carrying that agreement into effect, no more was neceſſary 
than to execute a deed by him and Hutchiſon, declaring, that the 
lands were diſponed to him in ſecurity of that debt, as well as his 
own. 'This was accordingly done prior to any arreſtment; and, of 
courſe, the poſterior arreſtments uſed by the purſuers can be of no a- 
vail. | | 

It is nowiſe requifite to render a moveable debt real, that the 


creditor ſhall ſign, or be a party to the deed by which the heritable 


ſecurity is granted. An heritable bond is only ſigned by the debtor, 
But ſtill it is ſufficient to render the debt an heritable right. The 
law preſumes, that ſuch ſecurity is granted at the deſire of the cre- 
ditor. And as, in the preſent caſe, the real ſecurity was exprefily ſti · 
pulated by the petitioners, and as it was agreed to, both by Mr 
Hutchiſon the proprietor, and by Mr Corthine, who ſtood inteft un- 


der an abſolute diſpoſition, that the lands ſhould be bardened with 


the debt due to Mr Dunlop, that debt became heritable the mo- 
ment that a deed to that purpoſe was ſigned by them. 

The purſuers were, indeed, pleaſed to obſerve, upon this head, 
that there is a great difference between an hericable bond granted by 
the debtor, and delivered to, and accepted of by the creditor, 
which is a compleat tranſaction, and a mutual agreement of this 
kind, which could only be compleated by the execution of the 


contract and ſubſcription of all parties; for, that the law cannot 


preſume 
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preſume, that a party has bound himſelf by a contract untill he has | 
ſubſcribed it, an! will not permit the nature of a creditor's ſecurity 
to de innovated or altered, ſo as to ae either himſelf, his heirs, or 
his credicors, without any act and deaf done upon his part, to ſiguiſy 
his conſent to ſuch alteration.. And, in ſupport of this argument, 
it was further obſerved, that although by a debtor's diſponing his 
lands to his eldeſt ſon, with the burden of particular debts, theſe 
debts may be rendered heritable ſo far as regards his own ſucceſ- 
fon, yet, fuch debts, quoad the. creditor's ſacceſſion, will, in no 
ſhape be affected with ſuch. ſettlement, ro which ke jis no party, 
and will continue moveable, and of courſe deſcend to his execu- 
tors. : | 9 3 | 
This argument can, however, have no iufluence upon the queſ- 
tion, There is no diſpute, at preſent, concerning the rale of ſuc- 
ſeſſion; the only point to be conſidered is, Whether, by the ſubſcrip- 
tion of Mr Hutchiſon and Mr Corthine, to the tripartite contract, 
the lands belonging to Hutchiſon were burdened with the debt due 
to Mr Dunlop, and that debt made a real lien upon theſe lands ? 
Bur, that this was the caſe, cannot admit of a doubt and, as it 
muſt of conſequence follow, that the debt was, from that mo- 
ment, heritably ſecured, it is certain, that it could not thereafter 
be attached by arreſtment. Whether this debt would have deſcènd- 
ed to Mr Dunlop's heir or his executors, it is altogether unneceſſa- 
ry toenquite, as the ſolution ot that queſtion can have no influence 
whatever upon the point at iſſur. At the ſame time, the petitio- 
ners will be allowed to obſerve, that, if there had been room for 
that queſtion, the debt muſt have been deſcendabſe to Mt Dun- 
lop's heir and not to his executors, after the contract was ſigned 
by Hutchiſon and Mr Corthine, becauſe it was rendered heritable in 
that manner, not of their accord, without his advice, or the advice 
of the truſtees, but upon their ſpecial interpoſit ion. The very na- 
ture of the tranſaction pre- ſuppoſes Mr Dunlop's conſent; as much as 
if an ac judication had been led in his name; and the effect of that 
ipecies of legal dil geuce wis never doubted by any perſon. This 
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being the caſe, the peritioners need ſcarcely add, that the caſe put 
by che purfuers of xperſon diſponing his lands to his eldeſt fon, with 
the burden of particular debts, does by no means apply, in reſpect that 
rho', by fo doing, he lays the payment upon his heir; yet he does 
not render them real liens upon his heritable ſubjects. 

What the petitioners have urged upon this point, muſt likewiſe 
afford a ſufficient anſwer to the other plea maintained by the purſuers, 
that Mr Dunlop'sintereſt in the tripartite contract, was a mere petſo- 
nal iutereſt, which was ſubject to the diligence of arreſt ents ; for, 
if your Lordſhips are ſatisſied, that; by that contract the debt due 
to him was made a real burden upon Hutchiſon's lands, his intereſt 
was of a very different nature from a mere perſonal intereſt. It may 
indeed be true, that the contraft would nave produced only a perſo- 
nal action againſt Mr Corthine, who ſtoo:l e /acie, infeſt in the 
abſolute property of the lands. But it is equally certain, that as ſuch 
perſonal obligation, had for its origin, a truſt in Mr Cortbine's 
perſon for Mr Dunlop; ſo the ſubject of that truſt was an heri- 
table right, which could not poſſibly be carried by arreſtment. 
Nor is it in the leaſt. degree material to the queſtion to ohſerve, 
that the perſonal obligation upon Hutchiſon itill remained. The 
fame thing obtains in every caſe, either where an heritable ſecutity 
is granted ab origine, or where it is granted as a ſeparate ſ:curity ; 
but it ſurely never was hitherto maintained, that, after a debt was 
rendered properly heritable, it was {till ſubject to be attached by ar- 
reſtment, becauſe the perſot al obligation was not totally extinguiſh- 
ed when the heritable ſecurity vas granted. IIA | 
Nor will it avail the purſuers to contend, that, as the effects be- 
longing to Hutchiſon, for which Mr Corthine was bound to account, 
were partly compoſed of a bill due by the two Kings indorſed by 


'Hucchifon.Qto Mr Dunlop himſelf, and by him ro Mr Corthine, it 
-muſt-be.admitted,. that this was a mere perſonal ſubject, and that 


Mr Corthine's obligation to account for the ſame cannot, with the 


ſmalleſt ſhado y of propriety; be faid to be an heritable or real ſccuri- 


ty. For as, by the tripartite contract, the whole debt due by Hut- 
chiſon to Mr Dunlop was rendered heritable, no part of that debt 
| could 
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could be carried by arreſt ment; and it is of no conſequence what- 
ever, that, beſides the heritable ſecurity then eſtabliſh:d, another ſe- 
curity, which had been given by Hutchiſon while it was perfectly 
moveable, was allowed to remain. It may alſo here be obſerve, thar, 
; as James King, one of the accepters of the bil now in queſtion, is a 
IF man of ſubſtance, it is very incredible that Hutchiſoa, who was ex- 
4 ceedingly poor, would have allowedir, as he did, to lie over for 1 3 
years, if he had not been conſcious that good exceptions lay againſt 
| it; and the fact is, that though the indorſation to Mr Dunlop was 
- bo accepted of ut valeret quantum walere potuit, yet very little was ex- 
3 pected from it. But, even ſuppoſing this bill to have becn a molt 
42 unexceptionable debt, the petitioners are at a loſs to diſcover how 
2 the purſuers can derive any advautage from it. Aa arreſtment in 
Hutchiſons hands could never have carried it without at leaſt ob- 
taining a decreet of forthcoming againſt him, and thereupon arreſt» 
ing in the hands of the Kings, the accepters ; and it is evident, 
that, in virtue of the indorſation to Mr Dunlop, the petitioners had 
it in their power to recover from theſe accepters whatever couid be 
made, Jong prior to the arreſtment uſed by the purſuers in the hands 
of Hutchiſon.” Indeed, the petitioners. apprehend, that no arreſt- 
ment in Hutchiſon's hands, ſubſequent to the indorſation to Mr 
Dunlop, could poſlibly carry this bill. If therefore the purſuers can 
derive any advantage from it whatever, it muſt be in conſequence of 
the tripartite contract, and their ſubſequent arreſt ments ia Mr Cor 
thinc's hands. But then theſe arreſtments could have no effect at 
all, unleſs Mr Corthine, at the date of them, had recovered payment 
from the Kings; for, though he was iadorſee, he ſurely was not 
debtor, on account of that bill, to = n until he recovered 
payment of its contents. a a 
The petitioners (hall only further obſerve, upon this e the 
argument, that, even ſippoſing this tripartice contridt to have been 
good for nothing til it was ſigned by Mr Dunlop as well as the other 
parties, the ſteps hitherto taken by Meſſ. Brown, Tule, and compa- 
ny, cannot avail them in the preſent competition; for, although the 
arreſtment uſed in Hutchifdn's hands migkt have-intitled them to 
bring 
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'vail the purſuers, ſeeing that the Lord Ordinary, by his interlocutor 
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bring a proceſs of forthcoming, yet they could not, in conſequznce, 
thereof, pretend to affect his heritable ſubjccts, without leading an 
ac judication. No ſuch adjudicatiou, however, could be eſfectual af- 
ter the conveyance to Mr Corthine, in conſequcuce of which he 
ſtood inſeft prior to any of their arreſtments; and, if Mr Corthige's 
inſeſtment would have been ſufficient, to have barred the arreſt ment- 
ing creditors from attaching Hotchiſon's heritable ſubjccts for the 
fums for which they might have obtained, decreet of forthcoming a- 
gainſt him, the petitioners are at a lofi to diſcover how the ar- 


reſt ment uſed in Hutchiſon's kapds, can intitle chem to affet the 


price paid to Mr Corthine by the perſons, to whom he ſold the ſub- 
jects in which he ſtood infeſt, as already mentioned. The ſubject 
of competition muſt {till be conſidered as in the ſame ſituatioa in 
which.it ſtood when the garreſtment was uſcd. The only, queſtion 
therefore that remains upon this head, is, Whether the arreſtmenr 
uſed in Mr Corthine's hands upon the 17th of October 1766 can a- 
vail Meſſ. Brown, Yule, and company? And the petitioners, with 
all ſubmiſſion, appreheng it cannot; for this very good reaſon, thax 
whether Mr Hutchiſon or Mr Corthine ſhall be conſidered as debtors 
to Mr Dunlop at that time, the debt ſo due to him ſtood heritably 
ſecured upon Hutchiſon's lands of Little Batturick, in conſequence 


of the tripartite contract of the 21ſt of February and 24 July 1765, | 


by which theſe lands were ſubjected to the payment of that debt. 
The purſuers were indeed pleaſed, in ſome of their laſt papers, to 
found upon the arreſtment uſed in the- hands of James Graham the 
purchaſer from Mr Corthine ; and the Lord Ordinary, ia his laſt incer- 
locutor, has been pleaſed to reſerve the conſideration of the que- 
ſtion, ſo far as concerns the ſaid James Graham, until he ſhall de- 
pone, and it ſhall appear whether he had effects of Mr Dunlop in 
his hanc's whea the arreſtment was uſed, or not. The petitioners 
mult however be allowed to obſerve, that theyare at a loſs to under- 
ſtand both the purſuers plea in this reſpect, and the Lord Ordinary's 
interlocutor as adapted thereto, as it ſeems to them altogether impoſ- 
ſible that the arreſtment uſed in Mr Graham's, hands can ar all a- 


of 
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of the 23d of December laſt, which has ever ſince been acquieſced in 
by the purſuers, found in the moſt expreſs terms, That they can 
take nothing in virtue of their arreſtments in the hands of John 
„Campbell, John Schaw, and James Graham, in reſpect none 
« of thoſe perſons were debtors to James Dunlop.“ If indeed the 
purſuers can qualify that James Graham was debtor to Mr Duulop 
in any other ſhape than as purchaſer of the ſabjects in queſtion from 
Mr Corthine, they may no doubt inſiſt againſt him, upon the ſuppo- 
ſition chat they are inticled in all events to compete with the peti- 
tioners in their character of truſtees for the creditors in general. 
But if, by their arreſtment in Mr Graham's hands, they only mean 
to attach Nr Dunlop's intereſt in the price of the lands of Little Bat- 
turick, they muſt certainly be molt effectually forecloſed by the final 
interlocutors already recited, 

The petitioners having thus endeavoured to ſhow, 7 irſt, that in 
the character of truſtees for the creditors in general, they are prefer- 
able to the purſuers, and, ſecondly, that the diligence uſed by the 
purſuers was perfectly inhabile to attach the ſubjects in queſtion, they 
apprehend that they might ſtop here without giving the court any 
further trouble. But, as they are acting not for themſelves only, 
but for a number of other creditors who repoſe confidence in them, 
they conſider it to be their duty to lay every thing before your 
Lordſhips ; and, on that account, hope to be forgiven for taking up 
a little more of your time in ſtating an additional plea which, inde- 
pendent of what has been already ſaid, ought, in their humble opi- 
nion, to procure a pr ference i in their favour over the ſubjets in con. 
petition. 

The ſeparate plea here referred | to, is, that, as the ſubject of the 
preſent competition has in effect been created by the act and deed 
of the petitioners, it would be repugnant to the co nmon principles 
of equity and juſtice, to allow any particular creditor, who has not 
thought proper to accede to the truſt- right, to carry off that ſub- 
ject from all the reſt, in payment of his own private debt. 

Your Lordſhips have already been informed, that the 60 days 
from the date of Mr Corthine's infefta ent were nearly elapſed be- 


fore the agreement was made, in conſequence of which, the bene- 
i H fit 
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fit of that inſeftment was communicated to the debt due by Hutchi- 
ſon to Mr Dunlop. Had theſe ſixty days been allowed to expire, 
Mr Conthine would have held the lands in ſecurity of his own debt 
only, and would have laughed both at Mr Dunlop and the truſtees 
for his creditors, if they had pretended to compete with him; but, 
when he found that the truſtces had ir ſtill in their power to anni- 
hilate his ſecurity, by rendering Hutchiſon bankrupt in terms of the 


act 1696, he was glad to compromiſe matters, and to admit them 
to a {hare of the heritable ſecurity which he had obtained, in 


proportion to their debt. It was therefore owing entirely to the 
act and deed of the truſtees, and to their attention to the iatereſt of 
che creditors, that the ſubject of the preſent competition is in exi- 
ſtence; and that being the caſe, it is humbly ſubmitted to your 
Lordſhips, that it would be the height of injuſlice to allow a par- 
ticular credicor, who had done nothing to ſecure his own intereſt, to 


take the benefit of that attention, and to run away with the ſub- 


jet thereby created, to the excluſion of all the other credi- 
tors. 

In this argument, the petitioners do not mean to inſiſt that a 
ſtop ſhould be put to creditors uſing the diligence of the la ; but 
what they contend is, that particular circumſtances may occur to 
render it inequitable and unjuſt to give countenance to ſuch dili- 


gence, and to-induce your Lordſhips to interpoſe your authority to 


prevent irs taking effect. For example, an arreſt ment uſed by a 

favourite creditor, in conſequence of inſormation given him by the 
bankrupt debtor, has been altogether diſregarded by the court. 
This, however, could not proceed from an idea either of the impro- 
priety in the conduct of the arreſter, who was certainly in bona fide 
to take every method to ſecure his own payment, or of any objec- 
tion lying to the mode ot uſing the arreſtment. The footing, there- 
fore, upon. which ſuch judgement proceeded mult have been no o- 
ther than this, that it appeared unjuſt, and contrary to the rules of 
equity, to allow one individual creditor to take an advantage to him- 


if from private information. given by the debtor, ro the exclulion 
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of the other creditors, to whom no ſuch communication was made. But 
it is ſurely ſtill more repugnant to the principles of equity, to allow 
a particular creditor, who has lain by, with his hands a-crofs, for 
more than a year after his debt became due, to carry off from all 
the other creditors, a ſubject which would not have exiſted, had ir 
not been for the diligence and attention of thoſe other creditors, or 
their truſtees, to whom they had made over their debrs. 

Let it be ſuppoſed, that a debtor, who had granted a truſt- diſpo- 
ſition for the behoof of his whole creditors, had a right to claim an 
eſtate that belonged to his predeceſſor, but was ſettled upon another 
perſon by a deathbed-deed ; and that the truſtees, in order to do the 
moſt effectual ſervice to the creditors in general, ſhould take the ne- 
ceſſary ſteps for ſetting aſide the faid deathbed-deed, and prevail 
in a reduction thereof; and that the heir from whom they obtain- 
ed the truſt-diſpoſition ſhould die immediately thereafter ; Would 
it be competent to a particular creditor, who had done nothing to; 
ſecure himſelf during the heir's life, to attempt, by uſing diligence: 
after his death, to carry away ſuch eſtate from the truſtees?- Would 
it not be a ſufficient anſwer for them to ſay, That the ſubject was 
created by their own act and deed, ſo far, at leaſt, as to become a 
ſund of competition amongſt the apparent heir's creditors; and 
that, on that account, juſtice ought not to permit any particular cre- 
Citor, who had taken no ſtep to ſecure it to himſelf, to carry it off: 
ſrom the truſtees for the creditors in general. | 

The caſe here put is not, however, more favourable. than the pre 
ſent; ſor, if the pætitioners had not interfered in the manner they 
did, by raificg diligence againſt Hutchiſon, to enable them to 
render him bankrupt in terms of the act 1696; within 60 days af 
ter the date of Mr Corthine's infeſtment, and taking the opiaion: 
of counſel, in order to convince him of his danger, Mi Corthine 
would have carried off the whole ſubject of the preſent competition 
in payment »f the debts due to himſelf; but, by the meafures taken 
by the peti£:oners, M Corthine found it neceſſary to communicate 
the benefit of thai :afeftmem to Mr Dunlop and his creditors. And 


it woes ſurely ve highly unjuſt, that the purſuers, who lay by with 
their. 


ſuperſedere, upon the condition of his making over to a truſtee, for 


bacco and ſtaves, which had been remitted from America to the pe- 
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their arms a croſs, without ever thinking of arreſting in Hutchi- 
fon*s hands, until the debt due by him to Mr Dunlop, was really ſecu- 
cured, ſhould have it in their power to run off with the ſubject which 
was in this manner created, by the vigilance and attention of the 
petitioners, ing in character of truſtees for the creditors in ge- 
neral. 

Many other caſes of a ſimilar natue might be ſigured: But the pe- 
titioners having already detained your Lordſhips too long, ſhall con- 
tent themſelves with referring to one or two deciſions, which ſeem 
to them to be applicable ro the preſent queſtion, 

The firſt of theſe deciſions was pronounced in a queſtion between 


the truſtee for the creditors of Weſt Diggs comedian, and one or * 
two particular creditors of that gentleman, Mr Diggs had retired * 
from this country from a dread of perſonal diligence ; and, as his cre- 1 
ditors had nothing to depend on for their payment but the fruits of | 9 


his induſtry as a player, the moſt of them joined in granting him a 


the general behoof, a certain portion of the ſalary he ſhould receive 
from the managers of the concert- hall. This condition Mr Diggs 
agreed to, and returned to this country to perform again upon this 
ſtage; and one or two private creditors having uſed arreſtments in 
the hands of the managers, a competition enſued between them and 
the truſtee for the creditors in general ; and your Lordſhips, upon 
conſidering the particular circumſtances of the caſe, were juſtly of o- 
pinion, that no effect ought to be given to thoſe arreſtments, the ten- 
dency whereof was to carry off from the creJitors in general, a fund 
which would not have exiſted, bad it not been for the act and deed 
of ti eſe creditors in granting the ſuperſedere. 

The other Cecifion was pronounced only laſt ſeſſion, in a queſtion 
between the petitioners and other non- acceding creditors of Mr Dan- 
lop, viz. Meilrs Thomas Peter, and William Bogle, and Roberr 

4arſhall, of Glaſgow. Theſe creditors had arreſted a parcel of to- 


titioners, as truſtrees for * Dunlop's creditors in general; and, 
| though 
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though arreſtments were uſed both in the hands of the ſhip-maſter, 
and in the hands of the petitioners z yet your Lordſhips found, that 
the goods could not be carried by theſe arreſtments, and ſuſtained the 
plea which the petitioners maintained for the behoof of the credi- 
tors in general, viz. That, as they had, by their attention and vi- 
gilance, recovered theſe goods in America, under the truſt-right 
which in that country was liable to no exception, no particular cre- 
ditor could be allowed to carry them off by legal diligence, after 
they were brought in to this ny for the behoof of the 
whole, 

The application of theſe. deciſions to the caſe in wk is too ob- 
vious to require any illuſtration. The truſt-diſpoſition was, even in 
this country, a good title for the petitioners to demand payment 
from any of Mr Dunlop's debtors, It was likewiſe a good title for 
them to take corroborative ſecurities for debts due to him; and, as 
it was entirely owing to their a& and deed in compelling Mr Corthine 
to. admit them to a ſhare of the ſecurity granted to him over Mr 
Hutchiſon's eſtate, that part of the price of that eſtate can be claim- 
ed by Mr Dunlop's creditors, it would, therefore, be highly unjuſt 
to allow a particular creditor to run off with the whole of that ſub- 
jc, to the excluſion of the others, for whoſe behoof it was reco- 
vered. And, in this branch of the argument, the petitioners are 
under no neceſſity to plead, that the purſuers were barred by the 
deed of truſt from uſing arreſtments in Hutchiſon's own hands, as 
properly debtor to Mr Dunlop. They have already taken a decreet 
of forthcoming againſt him upon their arreſtment; and, if they are 
able to effectuate their payment out of his other funds, they ſhall bz 
welcome to do fo, in the event that your Lordſhips ſhould incline to- 
repel the plea maintained by the petitioners on the general point: 
But, as it is next to certain that they can make little or nothing in 
that way, it would, with all ſubmiſſion, be highly unjuſt to allow 
them to take advantage of what the petitioners have done in ano- 


ther way, in order to ſecure the debt due by — for the be- 
hoof of the creditors in general. 
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# $3 \ ( 34 ) 
The peritioners have only now to beg your Lordſhips forgiveneſs 
for the length of this paper ; and they are hopeful that you will have 
no difficulty, either upon the general point, or upon the particular 
circumſtances above ſtated, to give them relief againſt che judgment 
pronounced by the Lord Ordinary in favour of the purſuers. 


May it therefore plerfe your Lordſbipr to alter the Lord Or- 
dinary*s interlocutors, in ſo far as they are complained 
of, and to find, that the petitioners, in virtue of the 
truſi-right, are entitled to be preferred to the ſubject of 
competition; or, at leaſt, to find that, in reſpet# of the 
peculiar circumſtances attending this caſe, the purſuere 
can carry nothing in virtue of the arreſiments uſed by 
them, and therefore to prefer the petitioners, 


n According to juſtice, &c. 
ALEX. WIGHT. 


